UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

SOCIAL SECURITY ADMINISTRATION
DEPARTMENT OF HEALTH AND HUMAN
SERVICES,

Agency
V. Docket No. BHQ75218210025

KENNETH P. GLOVER

Date: _geptember 10, 1984
ADMINISTRATIVE LAW JUDGE,

Respondent.

FINAL DECISION

The Board has under consideration the Recommended Decision
“ssued after hearing by Administrative Law Judge Edward J. Reidy
ar1 each party's exceptions to the Recommended Decision. The
Scc ial Security Administration (the agency) initiated this
pr¢« zeeding under 5 U.5.C. § 7521 1/ by a complaint to the Board
si¢r=a by the Associate Commissioner of the agency. The agency
chavced Administrative Law Judge Glover (the respondent) with

n, inappropriate and disruptive behavior by failing to show
pirop - ccurtesy and consideration in dealing with co-workers;
and (b) aiuse of his authority as an administrative law judge

by "resentfully" including a hearing assistant's name in the

1/ Section 7521(a) of title 5 provides:

An action may be taken against an administrative
law judge appointed under section 3105 of this title
by the agency in which the administrative law judge
is employed only for good cause established@ and
determined by the Merit Systems Protection Board

on the record after opportunity for hearing.
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bcidy of an opinion he had written. The agency proposed
. respondent's removal. =

Judge Reidy found that respondent had engaged in some but
not ail of the incidents of misbehavior specified under the first
charyje and that respondent misused his authority as alleged in
the second charge. Judge Reidy found both charges constituted

good cause to discipline respondent. Using the criteria

suggested by the Board in Douglas v, Veterans Administration,

5 MSPB 313 (198l) to aid in deciding on the appropriate penalt-
Judge Reidy reviewed the evidence c¢f record, determined that
the agency's proposed penalty of removal was not warranted, and
recommended a penalty of 120 days suspension without pay.

The agency's exceptions to the Recommended Decision relate
to Judge Reidy's finding that all of the specifications in the
first charge had not been proved and to his failure to give
deference to the agency's proposed penalty of removal.
Respondent's exceptions fall into five major categories: lack
of jurisdiction, lack of due process, bias of the presiding
administrative law judge, failure of proof of the charges, and
arbitrariness of the penalty. Respondent's arguments on
jurisdiction, lack of due process, and bias will be
considered preliminary to the other exceptions,

I. RESPONDENT'S ARGUMENTS AGAINST JURISDICTION

Respondent, who has appeared throughout pro se, first
argues that the Social Security Administration has no authority

to initiate any action against him and therefore the Board has
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no jurisdiction to entertain this complaint. His argument is
first that only the Secretary of the Department of Health and
Human Services (BHS), of which the agency is a part, may initiate
an action against him.

The Secretary of the Department has express authority under
5 U.8.C. § 302(b) to delegate his authority over personnel,.
The agency has submitied documents that show such delegation
of authority beginning in 1966, including the authority to
redelegate. That authority was redelegated to the Associate
Commissioner and Deputy Associate Commissioner for Hearings and
Appeals in 1980. Administrative Record (A.R.)Tab 9. The
complazint against respondent was signed by the Associate
Commigsionar, ‘

Respondent argues that, contrary to the agency's
submissions, the 1966 delegation from which the later
redelegations derived has been superseded., Respondent relies

on two Federal Register Notices. 2/ Neither is relevant.

2/ Respondent also cites 2 departmental issuance that is not
a matter of record and is not a proper matter for judicial
notice. 8ee Fed. R. Evid. 20l.
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The Notice appearing at 33 F.R. 5836 and 5837 (April 16,
1968) refers to the exercise of substantive functiefis under the
Social Security Act and not to personnel matters. The Notice
appearing at 44 F.R. 31045 (May 30, 1979) reserves to the
Secretary the authority to make appointments of officers,
empleyees, and other personnel, but applies only to the "Office
of the Secretary,®™ the stated components of which do not include
the agency.

Such delegated authority has repeatedly been exercised

before the Board, See Social Security Administration v,

Brennan, MSPB Docket No, HQ7518210010 (Feb. 6, 1984); Social

Security Administration v. Manion, MSPB Docket No.

HQ75218210008 (Feb. 6, 1984), appeal pending, Fed. Cir. 84-

932; Social Security Adminisir-ation v. Davis, MSPB Docket

No. HQ75218210026 (Feb. 6, 1984), appeal pending Fed. Cir, 84-

1047; Social Srcurity Administration v. Goodman, MSPB Docket

No. HQ75218210015 (Feb. 6, 1984); Social Security

Administration v, Arterberry, MSPB Docket No. 752182100009

(May 31, 1982), aff'd, 732 F.2d 166 (Fed. Cir. 1984)

(unpublished); In re King, 3 MSPB 29 (1980); In re Chocallo,

2 MSPB 20, aff'd mem. in pertinent part sub nom

Chocallo v. Prokop, 673 F.2d4 551 (D.C. Cir. 1982), cert.

denied, 103 S. Ct., 128 (19&2).
Respondent next argues that the Board lacks jurisdiction

to consider the agency's charge that he was discourteous and
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disruptive because this charge is based on a formal complaint
of sexual harassment filed with the ag¢r ~» hy the adminictrative
officer (A0Q) in the office where respondent is employed. 3/
Respondent contends that the Board's procedures may not be used
to resolve what respondent calls "private litigation.*™
Respeondent's argqument is rejected.

The agency has neither charged nor attempted to prove sexual
harassment in this proceeding. If, based on the employee's
complaint, it believed that respondent had engaged in sexual
harassment, the agency would still have had to invoke the Board's
processes under 5 U.S.C. § 7521(a}. Unlike its authority to
discipline other employees whom it has found to have engaged
in sexual harassment, the agency could not have imposed any of
the disciplines listed in section 7521 without the Board's first
finding good cause and authorizing a penalty. Whether the
employee's sexual harassment complaint was the basis of the
proposed adverse action here is as irrelevant as such an
allegation would be in an appeal from an adverse action against
an employee who was not an administrative law judge.

Respondent also challenges the Board's jurisdiction to
consider the second charge, which is based on a statement

respondent included in one of his opinions. Respondent claims

3/ Respondent refers to the AO as the "complaining witness"

in the first charge. She filed a sexual harassment complaint
against respondent on March 25, 1982, prior to the filing cf

this complaint. This witness was also the person who was the
subject of respondent's misconduct that resulted in the Board's
authorizing the agency tc¢ impose a 30-day suspension against him
in 1980. In re Glover, 2 MSPB 71 (1980), aff'd, Glover v,
Prokoff [sicl, Civ. Action No. 80-0731-1 (D.S.C. 1981),

aff'd, Civ.Action No. 82-1148 (4th Cir. 1982) (both

unpublished).
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absolute immunity from discipline for anything he may write in

an opinion. Respondent has no absolute immunity. See I

-
-

re Chocallo, supra.

The Board has jurisdiction to consider whether the content
of respondent®s opinion may constitute good cause for
discipline. Id. The Board will examine the charge, if proven,
to determine whether it is an improper interference with the
respondent's judicial independence, a question to be decided
in the context of each case. 1If the Board concludes that the
charge reflects such an improper interference, the Board will
find that the proven conduct does not constitute good cause.

See Goodman, supra at 11 and Manion, supra at 9. That

analysis will be made below under Charge II, infra at 26.

II. RESPONDENT'S EXCEPTIONS RELATING TO DUE PROCESS

Respondent was entitled to a determination of whether good
cause existed to “Ziscipline him "on the record after opportunity
for hearing before the Board."™ 5 U.S5.C. § 7521. This statutory
provision entitled him to an adjudication under the
Administrative Procedure Act (APA) in accordance with the
provisions of 5 U.S.C. § 556. See 5 U.S.C. § 554. He was
therefore entitled to a "fair trial conducted in accordance
with fundamental principles of fair play and applicable

procedural standards established by law." Swift & Co. v.

United States, 308 F.2d B49, 851 (7th Cir. 1962).

Under the APA respondent was entitled to present his case
or defense by relevant and material oral or documentary evidence,

to submit rebuttal evidence, and to conduct such
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cross-examination as might be required for a full and true
disclosure of the facts in a hearing conducted und%g published
agency rules setting forth the powers and duties of the presiding
official, See 5 U.S.C. § 556{c) and (d).

The Board's published rules applicable to a complaint
against an administrative law judge provide for a hearing befnre
one of the Board's administrative law judges and for issuance
by him of a recommended decision only. 5 C.F.R. § 1201.132,

The Board reserves to itself the final decision on good caus:
and the appropriate penalty if it finds good cause.

The Board's regulations also provide that, except as
otherwise expressly provided in the sections relating to hearings
on complaints against administrative law judges (sections
1201.31-1201.136 the hearing is to be governed by the procedures
set forth in 5 C.F.R. Part 1201 Subpart B comprising regulations
1201.11 - 1201.118. The Board has set forth at section 1201.41
the powers and duties of the presiding administrative law judge
in his conduct of the hearing. 1Included in his authority is the
power to issue subpoenas in accordance with 5 C.F.R. § 1201.81;
receive relevant evidence; rule on the institution of discovery
bs provided in 5 C.F.R. § 1201.73; regulate the course of the
hearing; rule on all motions, witness and exhibit lists; and
prder the production of evidence and the appearance of witnesses

Fhose testimony would be relevant and material.
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For respondent to support his allegation that he was denied
a full and fair hearing, he must show that Judge Reidy's conduct
of the hearing was such as to deny him the hearing required by
the APA with the result that he suffered substantial prejudice.

Ra Fung Chan v, INS, 634 F.2d 248, 258 (5th Cir. 1980);

United States v. Lober, 630 F.2d 335, 337-338 (5th Cir.

1980). See Alsbury v. U.S. Postal Service, 392 F.

Supp. 71, 75-76 (1975), aff'd, 530 F.24 B852 (7th Cir. 1976),
cert, denied, 429 U.S. 828 (1976).

Respondent argues that the Board's presiding administrative
law judge denied him a fair and impartial hearing by "acting in
concert™ with the agency to prevent justice, 4/ Respondent
purports to support this allegation by a lengthy recitation of
perceived wrongs inflicted upon him. Our examination of the
record reveals respondent's litany of alleged wrongs to be

baseless.

4/ The meaning of respondent's charge that Judge Reidy was
*acting in concert"™ with the agency is unclear. Judge Reidy's
awareness of the agency's actions through respondent's numerous
pleadings does not constitute action in concert with the agency.
If respondent means Judge Reidy should have imposed a sanction
on the agency and his failure to do so constituted complicity
in the agency's alleged wrong-doing, we reject the argument.

If respondent requested sanctions, none would have been
appropriate. If respondent means that Judge Reidy should have
ruled in his favor on all his motions, he is clearly wrong.

As we find infra, Judge Reidy's rulings were reasonable and
proper. Respondent's allegation that Judge Reidy was biased

is considered separately in part III infra at 18.
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His list of particulars purporting to support the
exception may be reduced to four categories: (1) t?e alleged
failure of the agency and the Board to provide hiﬁ_with a copy
of the Board's interim rules on discovery and the Board's rules
on hearing procedures; (2) the agency's alleged obstruction of
him in preparing his defense, which Judge Reidy allegedly ignored
in making his rulings; (3) the adequacy of the time for
preparation for the hearing; and (4) Judge Reidy's rulings on
discovery, subpoenas, cross-examination, and post-hearing
submissions. These will be considered in turn below.

A. Availability of the Board's regulations.

Respondent contends that the failure of the agency or the
Board to serve him with a copy of the Board's regulations denied
him due process, He relies on5 C.F.R. § 1201.21 (b). That
regulation has never previously been interpreted to reguire
service of the Board's regulations in original jurisdiction
cases. Service regquirements for the latter are set out at
5 C.F.R, § 1201.131. Nevertheless, respondent's argument leads
us to conclude that the regulations are ambiguous on this point.
We have decided that the regulations should be interpreted to
require service of the Board's regulations. |

That interpretation does not aid respondent in this case.

Respondent has failed to demonstrate any harm from his failure to
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have a copy of the regulations at the time of service.
Respondent is an administrative law judge. He is, furthermore,
not a stranger to the Board, having participated in a hearing on
a complaint brought against him in 1978. 5/ When he requested
the interim rules on discovery, 6/ Judge Reidy provided them
promptly (A.R. Tab 14) and presumably would have responded
similarly had the other rules been requested,

Respondent was advised in the Board's order of June 29,
1982, received on July 7, that a schedule for additional
pleadings and/or discovery would follow. A.R. Tab 2. Judge
Reidy's order of August 31, 1982, rece :d on September 7, fully
advised respondznt of the schedule f¢ discovery and the rights
of the parties in discovery. A. R. rab 1l0. When respondent's

notices to take depositions did not initially comply with the

5/ Supra at n.3.

6/ The Board's interim regulations did not affect the right
of discovery, but changed only the procedures. Previously
discovery could be obtained only on motion to the presiding
official. The interim rules made discovery voluntary, with
recourse to the presiding official only if the parties could
not agree.
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interim rules, Judge Reidy held the respondent's cured notices
were timely. A.R. Tab 19. If respondent is alleging that lack
of the hearing rules adversely affected him during_Ehe hearing,
his claim is unsupported by any showing.

B, Alleged agency impediments to preparation for hearing.

The record does not support respondent's allegation
that the agency unlawfully obstructed him in preparing for
hearing. The agency did not improperly deny him unrestricted
official time and use of his office and free access to agency
files in preparing for hearing. Citing the HHS Standards of
Conduct found in 45 C.F.R. § 73.735-304 and HHS Instruction
771=3-40(F), the agency notified respondent to cease and desist
from any and all use of government property for other than
officially approved activities and advised him of the policy of
HHS with respect to use of official time to prepare for a
disciplinary action. A.R. Tab 15, Part C. The Board's subpoena
processes, properly invoked, would have made available to
respondent from the agency's files non-privileged documents
relevant to the hearing. 5 C.F.R. § 1201.8l.

Respondent alleges the agency intimidated and coerced agency
employees whom he wished to depose and Judge Reidy ignored the
agency actions. The agency properly advised its employees that
they need not appear for depositions that had not been noticed
in accordance with the Board's interim discovery regulations

5 C.F.R. § 1201.73(a). The non-complying notices imposed no
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duty on the agency to make its employees available on official
time, See 5 C.F.R. 1201.73(a) (2). When the defective notices
were cured, the four employees were deposed on official time.

C. Adegquacy of time for preparation.

Contrary to his assertions, respondent had more than enough
time to prepare his defense to the charges. He received notice
on September 7 that the hearing was scheduled for November 3
on the complaint he had received on July 7, 1982, 7/

Respondent contends he had inadequate time to exercise
his discovery rights between receipt of Judge Reidy's order on
September 7 and September 16 when discovery had to be initiated.
Respondent had two months from his receipt of the Board's order
of June 29, 1982, alerting him to the possibility of discovery.
In fact, respondent served 118 interrogatories on the agency by
September 16 and noticed depositions of nine agency employees by
the same date.

Respondent's argument that the agency demanded he respond
to its interrogatories immediately upon his return from extended
sick leave is not supported by the record. The agency requested

he answer 25 interrogatories within 15 days of their receipt on

7/ Respondent asserts he was on sick leave most of July and
through August 26, 1982, He offers no evidence that he was
incapacitated from planning and preparing his defense during
the entire time of his sick leave, He elected to appear pro
se.
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September 3, 1982.8/ Respondent in fact answered them on
October 29 and only after Judge Reidy ordered him to do so.

Respondent misstates the record when he asserts he was
allowed only one day to take four depositions. Although he did
not receive Judge Reidy's order of October 22 until October 26
and the order required they be taken by October 27, respondent
knew the order was forthcoming and had already taken the
depositions on October 22 and October 25.

Respondent also argues he had inadequate time to analyze
the four depositions or have them certified before hearing for
use in preparing his defense or in cross-examining the deponents,
all of whom were agency witnesses. On the day of the hearing,
Judge Reidy gave respondent time to have two depositions
signed and cerﬁified. The other deponents refused to sign
because of alleged errors in the transcripts. Lack of
signatures did not affect respondent's use of the depositions
in cross-examination. He read portions of the depositions into
the record in cross-examining three witnesses, Transcript (Tr.)
at 225-227, 240-241, 292, 296, 304-305, 322, and 348.

D. Adverse rulings on discovery, subpoenas,
cross-~examination, and post-hearing submissions.

Respondent excepts to Judge Reidy's denial of a motion
to compel the agency Lo answer 118 interrogatories and proeduce

documents; denial of subpoenas for five of nine requested

8/ Respondent asserts but introduced no evidence that the
agency compelled him to attend a six-day seminar in September
or that he requested postponement of his attendance at the
seminar because be needed time to prepare for hearing.
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deponents; and denial of subpcenas for 30 of 34 proposed defernse
witnesses and for production of documents. Respondent also
excepts to Judge Reidy's refusal to permit unlimited cross-
examination of the agency's withesses and to accept documents
respondent submitted after close of the record. In making these
rulings, Judge Reidy properly and reascnably exercised his
authority under 5 C.F.R. § 1201.41l.

Judge Reidy properly excluded 95 of respondent's 118
interrogatories because they were not relevant to the issues
and respondent had not shown they were likely to lead to
admissible evidence. 5 C.F.R. § 1201.72. A.R. Tab 19. Judge
Reidy properly refused to allow respondent to depose five of
nine proposed deponents because respondent did not demonstrate
how those five could testify on matters relevant to any of the
issues in the proceeding, as required by 5 C.F.R. § 1201.72.
A.R. Tabs 15 and 19.

Similarly, Judge Reidy properly refused to subpoena 30 of
respondent's proposed 24 witnesses because respondent failed
to specify with particularity the books, papers, or testimony
desired that would be generally relevant and reasonable in scope
and failed to state the facts he expected to prove by the
requested testimony and documents, as required by 5 C.F.R. §
1201.81. Judge Reidy left open the possibility of respondent's
calling witnesses when respondent raised the question at the
beginning of the hearing and refused to rule in advance as to
whether they would be permitted to testify if respondent called
them. Tr. 11-13.
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Judge Reidy also properly restricted respondent's
cross-examination of witnesses to prevent re5ponde5E from
diverting the hearing from the issues raised in the complaint
into matters that were not relevant to respondent's alleged
conduct. 9/

Judge Reidy properly rejected respondent's documents
submitted with his post-hearing brief after the hearing record
was closed. Recommended Decision (R.D.) at 3. The documents
consist of respondent's affidavit with voluminous documents
attached, none of which is dated post hearing, and the post-
hearing statements of three employees of the office where he
was employed, all of whom he could have interviewed in
preparation for the hearing. See A.R. Tabs 20 and 22.

Respondent affirmatively rejected the opportunity to present
direct evidence at the hearing and shortly before the hearing
record was closed@ asserted that he was withdrawing from the
proceeding. Tr.355-250. Respondent did not reguest that the
record remain oper.  n receive previously identified documents
as permitted in 5 ¢.F.R. § 1201.57(a); and he failed to show
that the proffered documents constituted new and material

evidence not available prior to the closing of the record as

9/ It is significani that respondent raised no affirmative
defense and merely categorically denied the alleged conduct.
Repeatedly and insistently throughout this proceeding respondent
has tried to make issues of matters that do not relate to whether
he engaged in the alleged conduct. These matters relate to the
competency and conduct of the A0 in the office where he is
employed and other conditions in the office.
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required by 5 C.F.R. § 1201.57(¢c). The post-hearing submissions
were a bold attempt to repair his failure to introdgce any direct
evidence. )

Respondent's exceptions include nothing more to show that
the documents are new, were not reasonably available prior to
the closing of the record, or were material to the findings on
the allegations in the complaint. See 5 C.F.R. § 1201.115.

Our review of the statements of the three employees made after
the close »f the hearing confirms that they are not material

to the charges., The employees state in substance that they found
respondent courteous and they enjoyed working with him, but do

not dispute the evidence on the charges.

E. Summary of analysic of respondent's due process exceptions

Respondent was entitled to be served with a copy of the
Board's regulations; but he has not shown that his lack of the
rules prejudiced him. The agency did not unlawfully impede
respondent in his preparation for hearing by reguiring him to
comply with its regulations forbidding unlimited use of
government time and property for personal matters and there was
no reason for Judge Reidy to take cognizance of this allegation;
respondent did not invoke the Board's available subpoena power to
gain access to agency documents; the agency was not required
under our rules to make its employees available on official time

to respond to infirm deposition notices; Judge Reidy ruled



-1~
favorably to respondent on the timeliness of his infirm
depositions when they were later cured. Respondezﬁ was not asked
to initiate discovery or to respond to discovery reguests within
an unreasonable time nor was his time to prepare for the hearing
unreasonable., Judge Reidy's adverse ruling on respondent's
irrelevant or unsupported requests for discovery and subpoenas,
respondent's attempted irrelevant cross-examinations, and
respondent's untimely or immaterial post-hearing submissions were
reasonable and proper applications of the Board's regulations.
Our review of respondent’s due process exceptions in light
of the record requires the conclusion that respondent has not
shown he did not receive a full hearing to the extent required
by law and to the extent he chose to avail himself of the

opportunity. See Dusanek v, Bannon, 677 F.2d 538, 542-543

(7th Cir, 1982).

III. RESPONDENT'S ALLEGATIONS OF BIAS

Respondent argues that Judge Reidy was biased and prejudiced
and obstructed respondent in every possible way in the
presentation of his defense. The Board has reviewed the record
in light of respondent's allegations. They are utterly without

foundation and the Board rejects them.1l0/

10/ Respondent moved Judge Reidy to disqualify himself. Judge
Reidy denied the motion and rejected respondent's motion to
certify the question to the Board. The substance of his
disqualification motion appears in his exceptions and this is
implicitly resolved by the Board against respondent.
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To prevail on a claim of bias or prejudice, respondent must
overcome a presumption of the honesty and integrity of the

presiding administrative law judge. Ash Grove Cement Company

v. FTC, 577 F.2d 1368 (9th Cir., 1978) cert. denied.,

439 U. S. 982 (1978) and withrow v, Larkin, 421 U.S. 35
(1975). That presumption may be overcome only upon a substantial
showing of personal bias., Roberts v. Morton, 549 F.2d 158

(10th Cir. 1976), cert denied., 434 U.S. 834 (1977). See

also Converse v. Udall, 263 F.Supp. 583 (D. Or. 19¢6),

aff'd, 393 U.S. 1025 (1969). The mere fact that a hearing
officer has ruled against a party does not support a claim of

personal bias. NLRB v. Donnelly Garment Company, 330 U.S.

219, 236-237 (1947). See Marcus v. Director, Office

of Workers Compensation Programs, 546 F.2d 1044, 1051 (D.C.

Cir. 1976), §See also Oliver v. Dept. of Transportation,

1 MSPB 368, 370 (1980) and In re Chocallo, supra.

Respondent has not only failed to make any substantial
showing of bias, he has failed to show any degree of bias or
prejudice. Our review of the record shows a presiding
administrative law judge who was courteous and reasonable
throughout the hearing, applied the Board's discovery rules
correctly, controlled respondent's cross-examination to prevent
diversion from the issues in the complaint, and gave respondent
the opportunity to present direct evidence. Respondent
affirmatively rejected the opportunity to testify or to present
his own witnesses or documents (Tr. 355-360), a ¢ourse that Judge
Reidy could properly consider when evaluating the evidence of

record, See infra at 21.
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Despite respondent's refusal to present a direct defense
and refusal to participate in the discussion concerning
post-hearing briefs {(although he was present), Judge Reidy stated
on the record that he would consider any post-hearing brief
respondent might file. Judge Reidy granted respondent's later
request for an extension of time to file a post-hearing brief.
In his recommended decision, Judge Reidy considered the briefs
of both parties.
Rather than bias, the reccrd shows a presiding adminstrative
law judge who demonstrated firm control while acting with
impartiality and forbearance in a difficult proceeding.

IV. EXCEPTIONS TO CHARGE ONE

The agency set out a number of specifications to support
its charge that respondent engaged in inappropriate and
disruptive behavior by failing to show proper courtesy and
consideration in dealing with co-workers. These specifications
were, in substance, that respondent verbally abused Ruth
Cummings, a typist; made derogatory statements to Joseph R.
ﬂoore, the Administrative Law Judge in Charge (ALJIC) of the
pffice where respondent worked and to Iris W. Harrell, a member
pf the support staff, about the AO; tried to harass and
ﬁntimidate the AO about her work; and used a vulgar epithet to
Judge Moore and threw files.

Judge Reidy found proven the allegations relating to the
abuse of Mrs. Cummings, the derogatory remarks about the AO,
and the use of the epithet to Judge Moore. He found the
mllegations about harassment of the A0 and throwing of files

mnproven,
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Respondent objects to the findings supporting the first
charge.l1/ The agency objects to the findings that some
allegations were unproven.

We note, as did Judge Reidy, that the alleged misconduct
was not rebutted by respondent's testimony because he declined
to introduce direct evidence, Each alleged incident with the
possible exception of the allegation of harassment of the
AOC about her work, occurred between respondent and one other
person separately and individually. Resvondent did not take
the stand to deny the occurrences. This failure permits an

inference adverse to him. See generally Book v. U.S.

Postal Service, 6 MSPB 332 (1981), aff'd, 675 F. 24 158

(1962). See also Adams v. Department of Transportation,

MSPB Docket No. NY075281F(0424 and Baracco v. Department of

Transportation, MSPB Docket No. DC075281F0B95 (April 2%, 1983),

- aff'd, Nos. 83-1155 and 1156 (Fed., Cir, May 18, 1984).

A. Abuse of Mrs. Cummings.

Judge Reidy found on the unrefuted testimony of Mrs.
Cummings that on March 17, 1982, respondent and she had a sharp

exchange in his office over her use of an incorrect decision

11/ Respondent generally charges that Judge Reidy abused his
discreticen in not taking note of "perjurious testimony" and his
"sanitiz{ing]" of the record. Respondent supports his general
exception by reference to all of his cross-examination of agency
witnesses. The Board will not entertain an agency exception
without specific record references, See 5 C.F.R. § 1201.115.
The santizing of opirions, in this case the deletion of the

name of the AO, is Board policy to prevent the unwarranted
invasion of & witness's privacy.
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form on the advice of the AO. 12/ Mrs. Cummings was extremely
.upset at the time and reported the incident to Judge Moore, who
spoke to respondent. Respondent thereafter apologiZed repeatedly
to Mrs. Cummings. Mrs. Cummings and respondent had enjoyed a
pPleasant relationship before the incident and, according to Mrs,
Cummings, they have had a “"beautiful relationship" ever since.
Whatever disruptive effect the incident had on the office staff
was not extensive and was transitory.

Respondent does not dispute that he was abusive to Mrs,
Cummings but contends that he was not angry with her but with
the AO. Respondent admits in his exceptions that he stated to
Mrs. Cummmings that the AD "doesn't know a damn thing about
it" (Exceptions at 27), referring to the AO's incorrect advice
to Mrs. Cummings. However, in his exceptions he mischaracterizes
this statement as the "gravamen™ of this allegation. Contrary
to respondent's exception, the "gravamen® of the specification

is his abuse of Mrs. Cummings and its conseguences.

B. Derogatory statements about the AO,

Judge Reidy found that later on March 17, 1982, respondent
went to Judge Moore's office, told him the AO was incompetent

to perform above the level of a GS-3 clerk and that she "screwed

i2/When she could not find respondent to ascertain the correct
form to use for respondent's work, Mrs. Cummings asked the AO,
whose advice was incorrect,
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her way" to her present position. Re repeated the latter comment
to the ALJIC the next day and implicated a former ALJIC as the
individual who received sexual favors from her.lg/.—
Judge Reidy also found and the record supports that these
intemperate remarks grew out of the incident with Mrs. Cummings
and that they were made privately "behind closed doors with no
one else present.”

Judge Reidy found that on March 17, 1982, in an hour-long
conversation with Mrs. Iris Harrell, a subordinate of the AO,
respondent characterized the A0 as incompetent and incapable
of doing the work of a GS-2 and said repeatedly that she "screwed
her way to the top."

In his exceptions, respondent contends that the
recollections of Judge Moore and Mrs. Harrell as to the
statements respondent allegedly made to them are vague and were
fabricated based on the witnesses' reading of the AO's sexual
harassment complaint against recpondent filed on March 25, 1982,
Agency Exh. 12; Tr. 272-273. Judge Moore's and Mrs. Harrell's
testimonies on the conversations are not vague. They are precise
as to the language respondent used. Respondent's contentions
as to the credibility of these witnesses warrants some
discussion, however.

Respondent contends that documents and tape-recorded

conversations with Judge Moore establish that he lied "from

13/ Respondent has tried in this proceeding to make an issue

of the AO's competence and to raise questions as to the reason
for her rise from GS~-3 to GS-9 since joining the office

in 1974. As already held, these matters are irrelevant on the
issue of whether respondent engaged in improper behavior,
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the beginning of his testimony to the end."™ None of this
material on which respondent relies to support thi§_contention
is of record; respondent does not assert that he tried
unsuccessfully to introduce the documents or tapes when cross-
examining Judge Moore. Respondent did not take the stand himself
to introduce them. We have already held that the documents he
submitted with his post-hearing brief were properly excluded
from consideration by Judge Reidy. 14/ Respondent cannot now
successfully argue to us that these materials are new evidence
thét was previously unavailable despite due diligence. §See
5 C.F.R 1201.115.

Judge Reidy found the testimony of Judge Moore "credible
and unshaken on cross-examination.®™ R.D. at 1l. The official
who heard the tesimony and observed the witness is in the best

position to make a determination of credibility. Respondent

gives us no reason to overturn Judge Reidy's credibility finding

on this matter and we refuse to do so. Weaver v, Department
of Navy, 2 MSPB 297 (1980), aff'd, 669 F. 24 613 (9th Cir.
1982).

As to Mrs. Harrell's testimony, respondent contends that
the conversation occurred one day after the AO filed her sexual
harassement complaint and although Mrs, Harrell's testimony
was otherwise vague on the hour-long conversation, she

remembered verbatim the words attributed to respondent as they

appear in the sexual harassment complaint.

14/ Supra at 15-16.
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Considering respondent's remarks about the AO, we think

it not at all surprising that both Judge Moore and Mrs. Harrell

would remember the remarks, regardless of whether they might

later have seen the sexual harassment complaint. Other evidence,

moreover, undermines respondent's contention. We note that

both Judge Moore and Mrs. Harrell repeated to the AD what

respondent had said. Tr. 25 and 273. It is far more likely‘

that the language in the sexual harassement complaint derived

from what they told her rather than their testimonies being based

on the language in her sexual harassment complaint,l5/
Respondent attempts to show that the March 17 conversation

with Mrs. Harrell never occurred, that they had only one

conversation, that it was on March 25, and that it concerned

some files. 1In her testimony, Mrs. Harrell agrees that there

was a conversation about files on some date other than March

17. Her testimony is that there was only one conversation about

those files. A portion of her deposition, which respondent

read into the record when he was cross~examining her (Tr. 215-

216), does not contradict her testimony on the March 17

conversation,

15/ Although respondent contests Judge Moore's and Mrs.

Harrell's testimony as to the substance of these conversations,
the record shows that respondent holds these beliefs about the AO
See, e. g., Tr. 303 and 334-335 and respondent's exceptions

at 27-28.
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We note that Judge Reidy was not positive in his
appraisal of Mrs. Harrell's credibility. He finds that it
"appears" credible. Contrary to respondentis challgnge, however,
we have examined the record and find her testimony certain as
to the date of the conversation in which respondent made his
remarks and as to the content of respondent's remarks and
uncertain only as to the date of another conversation concerning
other files. We find her testimony consistent and credible.

C. Harassment of the AO.

The agency excepts to Judge Reidy's conclusion that

it had not proven respondent badgered the AO over every detail
of her work. Asked on direct examination to give examples of
types of conversations that respondent had with her over more
than a two year period, the AO gave only a handful of incidents
that she described as harassment.l6/

The incidents she described leave considerable doubt as
to whether they warrant her subjective assessment of them as
harassment, and their number could scarcely be considered to
satisfy the allegations of consistent and pervasive harassment.
In summary, Judge Reidy correctly viewed the record as not
establishing the agency's allegation by the necessary
preponderance of the evidence,

D. Hostility to the ALJIC

Judge Reidy found that respondent used a vulgar epithet

to Judge Moore, but found that respondent had not thrown files

16/ Her testimony that she was harassed on the average of once
a week is too vague and indefinite to be probative of the

allegation.
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during the episode. The agency excepts to Judge Reidy's finding
that respondent did not throw files.,

Judge Moore's testimony on both direct and cross-examination
is clear and unrebutted that respondent "threw" filés. Tc. 41,
153. The circumstances surrounding the episode are substantially
as set forth by Judge Reidy. Judge Moore, in his capacity
as ALJIC, entered respondent's office with a number of
respondent's case folders with attached form letters that
respondent had refused to sign.l7/ Respondent was seated behind
his desk and Judge Moore sat opposite him. After a lengthy
unproductive discussion as to whether a hearing clerk could be
expected to draft a letter, respondent told Judge Moore
in an arrogant voice to get the letters done as respondent
wanted 18/ and then "shoved or threw" the files across the desk
at Judge Moore, Judge Moore "picked up™ the files, admonished
respondent not to "throw" files at him, and "shoved" them back
across the desk. Judge Moore testified: "That's when he picked
them up and they f'~w through the air and hit me." Tr. 41

The record shows clearly that at the time of this episode
both participants were exasperated and frustrated. The scene,
however deplorable, is not one of respondent hurling objects
at Judge Moore with the intention of hitting him, but rather,

as Judge Reidy describes it, a "shoving match,"™ that escalated.

17/ when respondent had refused to sign the letter in his

cases, the employee responsible for doing them took the matter
to the ALJIC.
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Although we must find that respondent threw files, the evidence
does not permit the inference tha® respondent threw files with
the purpose of hitting Judge Moore, and contrary to the agency's
assertion (Exceptions at 9) the allegation is not that the files
were thrown at Judge Moore,

E. Conclusions as to good cause in Charge I.

Respondent's exprexsions of his views about the A0 to the
ALJIC in private is not a matter that should be the basis for
charges against respondent and does not constitute good cause.
Although respondent's views as to the reasons the AQ had received
her job are distasteful and were expressed in vulgar language,
the evidence shows that respondent was not idly concerned with
her competence and his remarks were not idly made. He believed
she was hampering his work. An administratively subordinate
administrative law judge should be able to bring complaints about
support personnel over whom he has no authority to the ALJIC
without having them made the basis for disciplining the
complaining judge.

The incident involving Mrs. Cummings was not serious on
the whole because respondent promptly and repeatedly apologized,
any disruption was transitory, and Mrs. Cummings considered the
incident "blown out of proportion." Respondent's use of the

epithet to Judge Mocre and the throwing of the files were more

18/ Respondent had drafted his own letter, which was attached
to the case files, and he wanted his letter used. See Tr. 41
and 152.
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serious because the ALJIC, the chief administrative officer,
was trying to resolve an administrative matter with
respondent. This behavior, though occurring in private, was
nevertheless disrespectful of the administrative authority of the
ALJIC over .-espondent, If this conduct were part of a pattern
of defianc. of administrative authority, we would find it a
serious rauter,

Resmxi .'ent's remarks about the A0 to her subordinate is
a serious ;5 atter. Regardless of whether respondent believed
his statenwsnts to be true, the remarks were offensive,
intemperate, and ill-considered and reflect the hostility 19/
respondent harbors toward the A0, whether justified or not.
Of all the matters raised under the first charge, this is the
most serious and standing alone weould constitute'good cause for
discipline.

We conclude, therefore, that the agency has proven under
Charge I good cause for disciplining rspondent,

V. CHARGE II

The agency's second charge is based upon a statement which
respondent included in one of his decisions. Respondent asserts
that good cause cannot be predicated upon a statement contained

in & decision. However, in Socjal Security Administration,

v. Goodman, supra, we held that Congress did not intend to

exclﬁde any particular category of cases from consideration under
5 U.S.C. § 7521. 1Instead, we held that the qualified

independence of administrative law judges protected them from

19/ We note that unlike Chocallo, supra, no misconduct
occurred during the course of a hearing or in public or reflected
on respondent's ability to conduct a fair and impartial hearing.
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being disciplined on the basis of any charge, regardless of its
nature, vhich was grounded in an agency's attempt:to improperly
interfere with the their performance of judicial functions.

The administrative law judges system, which was created
by the Administrative Procedure Act to assure ciaimants of fair
and impartial treatment from individuals insulated from agency
pressures, was not created to provide administrative law judges
with a license to include matters of any type and description
in their written decisions. Therefore, in certain circumstances,
the inclusion of inappropriate statements in a decision may
constitute good cause for discipline, Moreover, as we have
previously held in a case where one of the specificeé*ions did
relate to decisional statements, "an administrative law judge
can be removed on the basis of actions taken by him o her in

the course of an adjudicatory proceeding.® In re Chocallo,

supra at 21 (1980).
When, however, the adverse action is predicated upor how an
administrative law judge has performed a judicial function, we

noted in Chocallo that the action would be "very carefully

scrutinized for adequate bases in meeting the ‘good cause'
standard.” Id. at 22. In that regard, the adopted Recommended
Decision in that case specificaily held, referring to courtroom
conments, that:

Removal proceedings based on what occurs

in the hearing room should be reserved for
those cases which involve serious
improprieties, flagant abuses, or repeated
breaches of acceptable standards of judicial
behavior. The [Board]... is not constituted
to serve as a performance evaluation board
under 5 U.S.C. § 7521 to decide whether
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isolated remarks or rulings made by an
administrative law judge in the course of
a hearing measure up to some undefined
i¢=al expected of those who conduct
proceedings under the Administative Procedure
Act. =
Id. at 47. That ruling is egually applicable to decisional
statements,

Decision writing is a major adjudicatory function and the
ability to exercise that function free from improper agency
pressure is at the very core of an administrative law judge's
decisional independence, Therefore, we hold that when an adverse
action against an administrative law judge is based upon what
he has written in his decisions, the a¢ency must establish that
its proposed action does not impermissibly impinge on his right
to determine the content of his opinions. In this case, the
agency has not met that burden.

The agency is seeking to discipline respondent for a single
and relatively innocuous statement contained in a decision in
which he found that, on every issue, the recoré fully supported
a finding in favor of the Social Security claimant. Respondent
stated in that decision that he made this finding even though
he had not been able to consider reports from “w+0 medical
facilities at which the claimant had been treated. 1In explaining
why he had not been able to consider those reports, respondent
made the rfollowing statement upon which the agency's charge is
based:s

the Administrative Law Judge requested
that the assigned hearing assistant, [name
omitted], obtain medical reports from both
sources, however, the record was merely

returned to the A¢ \inisirative Law Judge with
no action having been taken.
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In seekiag to discipline respondent for this statement, the
agency alleges that inclusion of this statement in the decision
constituted a wmisnuse of respondent's authority as an
adminsitrative law judge for personal reasons which were
irrelevant to the merits of the proceeding. Judge Reidy
sustained this charge. He found that respondent's inclusion
of the hearing assistant's name was an Yact of vengeaace and
acrimony ® R.D.at 23. Although we concur with this factual
finding and with Judge Reidy's factual conclusion that
respondent's inclusion of the statement was motivated by a desire
to embarrass the named assistant, we are not persuaded that proof
of bad motive or even proof of a modest adverse effect on office
morale can, in this rase, support a disciplinary proceeding.

The determinaticn of whether respondent should be
disciplined for a single decisional statement must begin with
an examination of the statement itself. Moreover, unless it
constitutes a serious impropriety, a flagant abuse
of anthority, or a serious breach of acceptable standards of
judicial behavior, the examination should end there., We are
not empowered to authcrize discipline of respondent for what
was in his mind, but only for what he did. Here, we conclud®
that what he did was not sufficiently serious to constitute jood
cause to discipline him.

On its fece, the statement is an explanation of why the
vespondent decided the case before him as bhe did despite the
fact that he censidered the record to be ir.complete. However
unkind #ad vncharitable its inclusion in the decision may have

been, the staiement sannot be seen as totally unrelated to the
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case before the respondent. 1In our view, it would unjustifiably
diminich the protections enacted by Congress if we_were to allow
the respondent to be disciplined for this isolated decisional
statement. Neither its content nor its facial context

lifts the statement to a level at which we should even begin

to consider whether the agency's or the public's interests in
the administrative adjudicative process might outweigh the
administrative law judge's qualified right to be free from
interference in the performance of his judicial functions.

VI. THE PENALTY

The Board's authority over the penalty in an original
jurisdiction disciplinary action is distinct from that in an
ordinary appeal case. When a matter is before the Board on
appeal, the agency has already imposed the penalty. Before
imposing the penalty, the agency is statutorily required to
provide the employee an opportunity to respond and the agency
must consider the employee's response to the agency's notice
of the charges. 5 U.S.C. § 7513. 1If the agency has considered
factors that would affect the choice of penalty, the Board will
not substitute its judgement on the penalty provided the
agency's penalty is within tolerable limits of reasonableness,

Douglas v. Veterans Administration, 5 MSPB 313 (198l1).

In contrast, in a disciplinary action against an
administrative law judge, no penalty may be imposed except with
Board authority and only after an opportunity for a full hearing
on the record. S U, 8. C. § 7521; 5C. F. R. § 1201.132.

Unlike an appeal case, and contrary to the agency's argument

on exceptions, the agency's "selection" of removal as the penalty
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is not due a high degree of deference. We reject the agency's
contention that its choice of penalty should not be disturbed
except for compelling reasons. As contemplated by the statute,

the Board chooses and authorizes a penalty. See Manion and

Davis, supra.

The Board is the first entity to entertain the guestion
of penalty after the parties have had an opportunity to raise
any matter they consider pertinent to the choice of penalty.

Using Douglas v, Veterans Administration, supra, as a

guide, the Board will consider whatever evidence of record
affects the choice of penalty.20/ We note first that Charge

II, although proven, does not constitute good cause for
discipline. As to Charge I, we have found four of the five
specifications of wrongdoing proven. One of those has been found
not good cause for discipline; two have been found not serious;
one has been found very serious.

The record overall shows a series of incidents occurring
on March 17 and 18 that were precipitated by Mrs. Cummings' use
of an incorrect form on the advice of the A0 and by a dispute
between Judge Moore and respondent as to whether a staff member
was expected to compose a letter or was expected to use a letter

composed by respondent for his cases.

20/ Respondent introduced no direct evidence of his own. Most
of the evidence relevant to the penalty was elicited by
respondent on cross-examination of the agency's witnesses,
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These flare-ups occurred on two consecutive days while the
office was in the process of adjusting to "reconfiguration,”

a new management system initiated early in 1982, Bﬁartly ofter
Judge Moore arrived as ALJIC. Reconfiguration replaced the unit
system consisting of an administrative law judge and staff
assigned and responsible to him, Reconfiguration entailed a
pooling of all support staff, who then became responsible to

the ALJIC, and a wholesale rearrangement of equipment and
reassignment of personnel. The new system resulted in problems
not only for respondent but also for others according to Judge
Moore. 21/ Tr. 158.

Respondent's frustrations with the new system were
compounded by the rumors circulating in the office that he was
unfit to serve in the government 22/ and the diffculties he
had with scme clerical support staff, none of whom were now
responsible to him and who were supervised by the A(Q, whom he
considered incompetent. Indeed, the agency's witness, Mrs,
Cummings, whom respondent spoke to abusively on March 17,
testified on cross-examination that she had never otherwise heard
respondent “get upset over things"™ and that he and another of
the five administrative law judges generally are the "most calm"

in the office., Tr. 201.

21/ In the last guarter of the year preceding the adoption
of reconfiguration, respondent had been the highest producer
in the office, Tr. 91. Judge Moore testified that after
reconfiguration was introduced, production took a nosedive,
and that although expected, it was distressful to the judges
and everyone in the office. Tr. 158.

22/ Judge Moore testified he sometimes wondered if rumors
he heard about respondent were made up. Tr. 161.
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The record is clear that respondent's administrative
difficulties could not have been solely of his making, as the
agency contends, because in August 1982, a month after the agency
initiated this proceeding and while respondent was on extended
sick leave, a management team was sent from Washington., Judge
Moore testified on cross-examination that the management team
report was "extremely critical®™ of the office and of the AO. Tr.
192,

These difficulties do not, however, mitigate the seriousness
of respondent's remarks to Mrs. Harrell. The remarks are in
themselves serious allegations23/ and in addition were made not
in any recognized chain of command but to the AO's subordinate,
Such remarks reflecting on the moral character and competence
of another staff member, and particularly of one who was the
addressee's supervisor, were not only intemperate and ill-
considered but wholly unbecoming of one with the status of an
administrative law judge. Those remarks warrant severe
discipline.

Nevertheless, they do not warrant removal.

Respondent's remarks expressed disapproval of the AO and were
his explanation for her perceived incompetence, despite her

promotions. Respondent's remarks were unlike those that

23/ We specifically make no finding as to the truth or falsity
of the statements, a guestion that is irrelevant to this
proceeding.
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warranted removal in Social Security Administration v.

Davis, supra. Respondent's remarks did not solicit

-
-

sexual intercourse from a subordinate in grossly lascivious
language as 4id those of Judge Davis.

Considering the three proven allegations of misconduct in
Charge I that constitute good cause for discipline, the
mitigating circumstances surrounding that misconduct, and the
fact that respondent has been disciplined previously, the maximum
penalty warranted is one hundred twenty days suspension without
pay.

Accordingly, the Social Security Administration is
AUTHORIZED TO SUSPEND respondent without pay for a period of
up to one hLhundred twenty days.

This is the final decision of the Merit Systems Protection
Board. Respondent has the right to seek judicial review as
provided in 5 U.S.C. § 7703.

The agency's Motion to Relieve Respondent from Duty P2nding
A Final Disposition of the Above-Captioned Proceeding is
DISMISSED as moot. Respondent's Cross-Complaint (filed as part
as his response to the agency's motion) demanding the Board's
Special Counsel investigate the office where respondent is
employed is DISMISSED as improperly directed to the Board.

FOR THE BOARD:

-{_/I/Eﬁf(t 2eq ; b?d-; L\ D

Stephen E. Manrose
Acting Clerk

Washington, D.C.



